IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN HI TCHENS : CVIL ACTI ON
V.
COUNTY OF MONTGOVERY, et al. NO. 00-4282

MEMORANDUM AND ORDER

HUTTON, J. July 31, 2002

Currently before the Court is Defendants’ uncontested Mtion
for Leave to File a Menorandum of Law Addressing the Estoppel
Ef fect of the Decision of the Pennsylvania Labor Rel ati ons Board
and Renewed Mdtion for Summary Judgnment or Alternatively, Mtion
for Reconsideration and Defendants’ Menorandum of Law Addressi ng
the Estoppel Effect of the Decision of the Pennsylvania Labor
Rel ations Board on Plaintiff Hitchens (Docket No. 17). For the
reasons stated below, Defendants’ Mdttion for Leave to File a
Menor andum of Law is GRANTED, and Defendants’ Renewed Mbdtion for

Summary Judgnent is al so GRANTED

. BACKGROUND

On August 22, 2000, Plaintiff Stephen Htchens (“Plaintiff”)
filed the instant action agai nst Montgonery County, the Mont gonery
County Correctional Facility (the “MCCF’), Warden Lawence Roth
Deputy Warden Julio Algarin and Eric Echavarria (collectively, the

“Defendants”) for a violation of Plaintiff’s rights under the



United States Constitution and various state |aws. Plaintiff
worked as a correctional officer at the MCCF from 1993 until his
termnation on May 3, 2000. 1[In 1999, Plaintiff was one of seven or
ei ght correctional officers involvedin pro-unionization activities
at the MCCF. Speci fically, Plaintiff distributed union
aut horization cards in the parking ot of Facility after working
hours.

During Cctober of 1999, Plaintiff received warni ngs about the
MCCF s facial hair policy that prohibited enpl oyees fromwearing a
beard. Sometine in 1999, Plaintiff had been sent hone to shave off
his goatee. Again, after roll call on May 3, 2000, Plaintiff was
notified that he needed to shave and renove his five o' clock
shadow. Wiile on his way hone to shave, Plaintiff was told he
violated his duties and was subsequently discharged for violating
t he policy.

Shortly thereafter, Plaintiff commenced the instant action by
filing a five-count conpl aint alleging that Defendants violated his
rights under 42 U.S.C. 88§ 1981, 1982, 1983, 1985, 1986, 1988 and
the First, Fourth, Fifth and Fourteenth Amendments to the United
States Constitution. In addition, Plaintiff also clains violations
under various state |l aws. Defendants noved for summary judgnent on
all of Plaintiff’s clains. On February 20, 2002, the Court granted
Summary Judgnent in favor of Defendants on all clains except

Plaintiff's First Anrendnent claimfor retaliation. See Hitchens v.




County of Montgonmery, Cv. A No. 00-4282, 2002 W. 253939 (E. D. Pa.

Feb. 20, 2002).

Previ ously, on August 4, 2000, Plaintiff’s Union had filed a
Charge of wunfair |abor practice with the Pennsylvania Labor
Rel ations Board (“PLRB’) on his behalf claimng that Montgonery
County violated the Pennsylvania Public Enployees Relations Act
when the County termnated Plaintiff, an all eged union organi zer.
In a Proposed Deci sion and Order dated January 14, 2002, the Charge
agai nst Montgonery County was di sm ssed. Follow ng the i ssuance of
t he Proposed Deci sion and Order, Defendants then filed the instant
Renewed Motion for Sunmary Judgnent on March 6, 2002 asserting that
Plaintiff’s remaining First Anmendnent claimis now barred under the
doctrine of issue preclusion. Plaintiff has failed to respond to
the instant Mtion.?!

1. LEGAL STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne

issue as to any material fact and that the noving party is entitled

! As aresult of the Plaintiff's failure to respond to the Defendants’

nmotion, the Court could treat this notion as uncontested pursuant to Rule
7.1(c) of the Local Rules of Civil Procedure of the United States District
Court for the Eastern District of Pennsylvania. E.D. Pa. R Cv. P. 7.1(c).
Rule 7.1(c) states that, “any party opposing the notion shall serve a brief in
opposition, together with such answer or other response which may be
appropriate, within fourteen (14) days after service of the notion and
supporting brief. In the absence of a tinely response, the notion may be
granted as uncontested . . . .” |d. Defendants filed the instant notion on
March 6, 2002. Plaintiff not only failed to respond to this notion within
fourteen days, Plaintiff has failed to respond to this notion entirely.
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to a judgnment as a matter of law" Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323, 106 S.C. 2548, 91 L.Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at
324. A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. Ct. 2505,

91 L.Ed.2d 202 (1986).
When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d CGr. 1992), cert. denied, 507 U S 912, 113 S. C

1262, 122 L.Ed.2d 659 (1993). Mbreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing sunmmary judgnent nust do nore than just rest upon
nere all egati ons, general denials or vague statenents. Saldana v.

Kmart Corp., 260 F.3d 228, 232 (3d Gr. 2001).




1. DI SCUSSI ON

In their Renewed Motion for Sunmary Judgnent, Defendants argue
that the doctrine of issue preclusion, or collateral estoppel, bars
Plaintiff’s remaining First Amendnent retaliation claim See
Defs.” Renewed Mot. Summ J. at 1. In support of this assertion,
Defendants rely on the adm nistrative proceedi ngs before the PLRB
in which the Hearing Exam ner concluded that Plaintiff never
di scussed union representation wth any superior and that
Mont gonery County did not have any know edge of Plaintiff’s
protected activity. See id. at 15. Thus, the i ssue now before the
Court is whether the doctrine of issue preclusion bars
consideration of Plaintiff’s First Amendnment claimfor retaliation
under 42 U. S.C. 8 1983 because the sanme issues were resolved in a
prior unreviewed adm nistrative determ nation.

A. | ssue Precl usion

| ssue preclusion, or collateral estoppel, precludes |itigation
of identical issues adjudicated in a prior action against the sane

party or a party in privity. See Parklane Hosiery Co. v. Shore,

439 U. S. 322, 326, 99 S. . 645, 58 L.Ed.2d 552 (1979); see also

Del aware River Port Auth. v. Fraternal Oder of Police, 290 F. 3d

567, 572 (3d Cr. 2002) (“Under the doctrine of issue preclusion,
a determnation by a court of conpetent jurisdiction on an issue
necessary to support its judgnment is conclusive in subsequent suits

based on a cause of action involving a party or one in privity.”).

-5-



In short, “issue preclusion prevents relitigation of the sane

issues in a |later case.” Del aware River Port Auth., 290 F.3d at

572. Moreover, under 28 U . S.C. § 1738, the Full Faith and Credit
Act, federal courts nust give state court decisions the sane
preclusive effect as they would be given “in the courts of the
rendering state.” [|d. at 572-73.

When determning a law s preclusive effect, a federal court
must look to the law of the adjudicating state. Id. (citing

Geenleaf v. Garlock, Inc., 174 F. 3d 352, 357 (3d Gr. 1999)). 1In

order for issue preclusion to apply under Pennsylvania |aw, four
factors nust be present: (1) the identical issue was previously
adj udi cated; (2) the issue was actually litigated; (3) the previous
determ nation was necessary to the decision; and (4) the party
being precluded fromrelitigating the issue was fully represented

in the prior action. See id. at 525; Dam Things from Dennmark v.

Russ Berrie & Co., Inc., 290 F.3d 548, 559 n.15 (3d Cr. 2002);

Raytech Corp. v. Wite, 54 F.3d 187, 190 (3d Gr. 1995). It is

wel | established that federal courts nmust give preclusive effect to
unrevi ewed adm ni strative findings under federal common |aw rul es

of preclusion. See Univ. of Tennessee v. Elliott, 478 U S. 788,

106 S.Ct. 3220, 3224, 92 L.Ed.2d 635 (1986). In the instant case,
Def endants claim that the application of issue preclusion
principles requires the dismissal of Plaintiff’s remaining First

Amendment claim See Defs.’ Renewed Mbt. Sunmm J. at 6.



1. | ssue Actually Litigated

First, Defendants claim that the first elenent of issue
preclusion is satisfied because the issue that was before the PLRB
is identical to the issue now before this Court on Plaintiff’s

First Anendnent claim See id. at 9 (citing St. Joseph’s Hosp. V.

PLRB, 373 A 2d 1069 (1977)). ““ldentity of the issue is
established by showing that the sanme general rules govern both
cases and that the facts of both cases are indistinguishable as

nmeasured by those rul es. Suppan v. Dadonna, 203 F.3d 228, 233

(3d Gr. 2000) (citing 18 Charles Alan Wight, Arthur R Mller

Edward H. Cooper, Federal Practice & Procedure, 8 4425, at 253

(1981)). The burden is on the noving party to denonstrate that the
“Issue actually litigated” in a previous actionis identical to the
current issue before the court. See id. “To defeat a finding of
identity of the issues for preclusion purposes, the difference in
the applicable |egal standards nust be ‘substantial.’” Rayt ech

Corp. v. White, 54 F. 3d 187, 191 (3d Cr. 1995) (quoting 1B More’s

Federal Practice Y 443(2), at 572).

When Pl aintiff’s uni on was before the PLRB on the unfair | abor
practice charge, the union shoul dered the burden to establish “(1)
that the enployees engaged in protected activity; (2) that the
enpl oyer was aware of the protected activity; and (3) but for the
protected activity, the enployer would not have taken the

detrinental action.” Defs.” Renewed Mt. Summ J., Ex. 2



(“Proposed Order and Decision”), at 2. The Third Crcuit has
recogni zed a simlar three-step framework for the anal ysis of First

Amendnent retaliation clains. See Bal dassare v. State of New

Jersey, 250 F.3d 188, 194-95 (3d Cir. 2001); Suppan v. Dadonna, 203

F.3d 228, 235 (3d Cir. 2000). First, Plaintiff nust establish that
he engaged in speech or an activity protected by the First

Amendnent . See Bal dassare, 250 F.3d at 195. Second, Plaintiff

must “show the protected activity was a substantial or notivating

factor inthe alleged retaliatory action.” 1d. Third, “the public
enpl oyer can rebut the claim by denonstrating ‘it would have
reached the sanme decision . . . even in the absence of the
protected conduct.’” |d.

The Court concludes that “issue actually |litigated” before the
PLRB is the sanme as Plaintiff’s remaining First Anmendnent
retaliation claimbefore this Court. The undi sputed evi dence of
record shows that the PLRB eval uated the sane tripartite framework
this Court woul d be called upon to evaluate under Plaintiff’s First
Amendnent retaliation claim Moreover, in this case, the sane
| egal issues arose fromthe sane factual context and Plaintiff does
not all ege any new facts or provide additional evidence in support
of his First Amendnent claim that was not before the PLRB. The
basis for Plaintiff’s First Anmendnent retaliation claimis that he
was term nated because his supervisors were aware of his efforts to

forma union at the Montgomery County Correctional Facility. This
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sane allegation formed the basis for Plaintiff’s unfair |abor

practice charge. See Stokes v. Bd. of Tr. of Tenple Univ., 683

F. Supp. 498, 502 (E.D. Pa. 1988), aff'd, 872 F.2d 413 (3d Cir.
1989). Accordingly, the first prong of the issue preclusion
analysis is net.

2. Final Adjudication on the Mrits

Next, Defendants contend that the PLRB deci sion constitutes a
final and valid judgnent. See Defs.’ Renewed Mot. Summ J. at 10.
Under 34 Pa. Code Sec. 95.98(a), a Proposed Determ nation and O der
of a Hearing Exam ner becones final within twenty (20) days of the
date of the order so long as no exceptions are filed. See

Phi | adel phi a Hous. Auth. v. Pennsyl vani a Labor Rel ations Bd., 620

A 2d 594, 597 n.5 (Pa. Conmmw. Ct. 1993). As the Comonweal th Court

of Pennsyl vani a expl ai ned:
The Board itself is vested wwth the ultinmate authority to
determine if there has been an unfair |abor practice.
However all formal hearings are conducted by a hearing
exam ner desi gnat ed by t he Board, whose proposed deci si on
tothe Board will becone final if no exceptions are filed
within twenty days, or unless the Board itself onits own
notion determnes to review the proposed deci sion.

Id. (citations omtted). In this case, the uncontested evi dence of

record shows that Plaintiff’s Union did not file any exceptions to

the Hearing Exam ner’s Proposed Decision and Order. Ther ef or e,

under Pennsylvania law, the decision of the PLRB is a final

deci si on. See 34 Pa. Code Sec. 95.98(a); Phi | adel phi a Hous.

Auth., 620 A 2d at 597 n.5. Accordingly, the second requirenent of
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t he i ssue preclusion has been fulfill ed.

3. | ssue Essential to Prior Judgnent

The third elenment that nust be nmet in order for issue
preclusion to apply requires Defendants to show that the issue
deci ded before the PLRB was essential to the PLRB's ruling. The
Third Crcuit recently described the reasoning of this third
el ement as foll ows:

“[I']f i1ssues are determned but the judgnent is not
dependent upon the determ nations, relitigation of those
I ssues in a subsequent action between the parties i s not
precluded. . . In these circunstances, the interest in
provi di ng an opportunity for a consi dered determ nati on,
which if adverse nmay be the subject of an appeal,
outweighs the interest in avoiding the burden of
relitigation.”

Nat'l R R Passenger Corp. v. Pennsylvania Public Uil. Comn, 288

F.3d 519, 527 (3d Gr. 2002) (quoting Restatenent (Second) of
Judgnents 8 27, cnt. h). Accordingly, under this prong, the Court
nmust determ ne “whether the issue ‘was critical to the judgnment or

nerely dicta.”” 1d. (citing Oleary v. Liberty Mut. Ins. Co., 923

F.2d 1062 (3d Gir. 1991)).

Here, it is clear that the Hearing Exam ner’s determ nation
that the County was unaware of Plaintiff’s unionization activities
was not nere dicta, but rather was essential to a finding that the
County had not conmtted unfair |abor practices. As di scussed
above, for the PLRB to have found a violation of the Pennsylvania
Publ i c Enpl oyee Rel ations Act, the Union had to show “(1) that the

enpl oyees engaged in protected activity; (2) that the enpl oyer was
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aware of the protected activity; and (3) but for the protected
activity, the enployer would not have taken the detrinental
action.” Defs.’” Renewed Mot. Summ J., Ex. 2 (“Proposed Order and
Decision”), at 2. Thus, the PLRB's findings that Plaintiff’s
enpl oyer was unaware of the protected activity engaged in by
Plaintiff, was essential to the judgnent. Mor eover, the PLRB
procedures “provide a full and fair opportunity to Ilitigate

contested i ssues . See Stokes v. Bd. of Tr. of Tenple Univ.,

683 F. Supp. 498, 502 (E.D. Pa. 1988), aff'd, 872 F.2d 413 (3d Gir.
1989). At the hearing, Plaintiff testified, called w tnesses and
had the opportunity to cross-examne the County’s Ww tnesses.
Accordingly, the third requirenent of issue preclusion has been
met .

4. Sane Parties or Their Privities

The fourth and final elenment of issue preclusion requires the
Court to find that sane parties or their privities were fully

represented in the prior action. See Nat’|l R R Passenger Corp. V.

Pennsylvania Public Uility Comn, 288 F.3d 519, 525 (3d Cir.

2002). In the instant case, Plaintiff’s Union prosecuted the
action before the PLRB on his behal f. See Defs.’ Renewed Mot.
Summ J., Ex. 2 (“Proposed Order and Decision”), at 1. Courts in
this Circuit have routinely held that a decision against a union

can bi nd union nenbers in a subsequent action. See, e.qg., Handl ey

v. Phillips, 715 F.Supp. 657, 666-67 (MD. Pa. 1989) (plaintiff
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union nenber collaterally estopped from relitigating ternms of
col |l ective bargai ni ng agreenent where uni on had rai sed the i ssue in
arbitration and in state court and where plaintiff had opportunity
to assert her rights as union nenber); Stokes, 683 F. Supp. at 502
(union prosecuting action on behalf of nenbers deened to be in
privity with themfor purposes of collateral estoppel, even though
plaintiffs were not parties to action). Moreover, the individual
defendants in the i nstant case, Warden Law ence Roth, Deputy Warden
Julio Algarin and Eric Echavarria, are in privity with the County,
and thus their personal capacity suits are also barred by the PLRB

decision. See Jones v. Holvey, 29 F.3d 828, 839 (3d Cr. 1994).

Therefore, the Court finds that the fourth and final elenment of
i ssue preclusion has been net.

V. CONCLUSI ON

In this Court’s Menorandum and Order regarding Defendants’
first Mtion for Summary Judgnent, the Court found that
“Plaintiff’s termnation could reasonably raise an inference that
the Plaintiff was being disciplined for his unionization efforts,”
and thus deni ed sunmary judgnent as to Plaintiff’s First Amendnent

retaliation claim See H tchens v. County of Mntgonmery, Cv. A

No. 00-4282, 2002 W. 253939, at *6 (E.D. Pa. Feb. 20, 2002). The
PLRB, however, has since decided that there is “no evidence that
t he County was aware of [Plaintiff’s unionizing] activity.” Defs.’

Renewed Mot. Summ J., Ex. 2 (“Proposed Order and Decision”), at 2.
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Under the doctrine of issue preclusion, this Court nust give “the
sanme preclusive effect to a state court judgnent as do the courts
of the state where the judgnent was rendered. Pennsylvania courts
gi ve PLRB deci sions preclusive effect both as to findings of facts

and conclusions of law.” Glier v. Philadel phia Hous. Auth., G v.

A. No. 93-5625, 1995 W 80096, at *4 (E.D. Pa. Feb. 27, 1995).
Because Def endants have net their burden of denonstrating that all
four elements of issue preclusion apply to the instant case, the
Court nust give preclusive effect to the PLRB s findings. Thus,
Plaintiff is unable to maintain his First Amendnent claim for
retaliation. Accordingly, the Court grants Defendants’ uncontested
Renewed Motion for Sunmary Judgnent.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN HI TCHENS : CVIL ACTI ON
V.
COUNTY OF MONTGOVERY, et al. : NO. 00-4282
ORDER

AND NOW this 31t day of July, 2002, upon consideration
of Defendants’ uncontested Mdtion for Leave to File a Menorandum of
Law Addressing the Estoppel Effect of the Decision of the
Pennsyl vani a Labor Rel ati ons Board and Renewed Mdtion for Summary
Judgnent or Alternatively, Motion for Reconsideration and
Def endant s’ Menor andum of Law Addressi ng t he Est oppel Effect of the
Deci sion of the Pennsylvania Labor Relations Board on Plaintiff
Hi tchens (Docket No. 17), IT IS HEREBY ORDERED t hat:

(1) Defendants’ Mdtion for Leave to File a Menorandum of Law
i s GRANTED;

(2) Def endants’ Menorandum of Law Addressing the Estoppel
Ef fect of the Decision of the Pennsylvania Labor Rel ations Board
and Renewed Mdtion for Summary Judgnent or Alternatively, Mtion
for Reconsideration shall be deened to have been filed on March 6,
2002;

(3) Def endants’ Renewed Mdtion for Summary Judgnment is

GRANTED;



| T IS FURTHER ORDERED that Judgnment is entered in favor of

Def endant s.

BY THE COURT:

HERBERT J. HUTTON



